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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT TCHN BT INGTOT GG

Revision application to Government of India:
(1) (@) () FT 36 Yoo AEIH 1994 &7 ¢RT 3dd HRY IAC AT AHA F aW F galrd
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jzevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) uﬁmﬁmﬁ%aﬁﬁmaﬁw@ﬁﬁ%ﬁmmmmﬁﬁmm
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in case of'any loss of goods where the loss occur in fransit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application' shall be' made in duplicate in Form No. EA-v8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :

RRSH aRET & 9 WEl G <HH U6 A BUd A1 SEE FH 81 O W0d 200/~ B IS
) T S} Ol e Y TP arg O SArar 8 df 1000/~ W BN YA @ WYl

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies o :-
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the spécial'.ldench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1'in all matters relating to classification valuation and.
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To the west: regional bench. of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
018. in-case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. .
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

T e SRRE 1970 T WG T SrTaRi—1 a#whﬁatﬁamsrﬂwvwsﬁﬁm
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

?ﬂmwﬁaww@w el =S (Rree), & ufy orflel & wmer o
Fcicd AT (Demand) U6 &5 (Penalty) BT 10% Td ST T 39 § | gleiifeh, 3Rhed Y4 AT 10 3
FAT ¥ I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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(i) (Séction) WS 11D & Ted Fraifer afey;
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Service Tax, "Duty demanded” shall lnclude
(i) amount determined under Sectiorj 11 D;
(i) amount of erroneous Cenvat Credit taken
(i)  amount payable under Rule 6 of the Cenvat Credit Rules

Wﬁﬁ?ﬁ,samré?w%mq@w%amtaﬁgmméﬁmauaﬁmﬂ?ra’r-a’rat’vrm
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In view of above, an appeal agamst this order shall lle before the Tribunal on payment of 10%

of the duty demanded where duty or duty and penalty are in dispute, or penalty, where p na{lt
alone is in dispute.” .
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ORDER-IN-APPEAL

M/s Unique Communication (Proprietor: Shri Brijesh Patel), B-2 Deepika Tower,
Near A.M.T.S. Bus Stop, Naroda, Ahmedabad (hereinafter referred to as ‘the appellant))
was engaged in the promotion of Sales, and Marketing of post paid as well as pre-paid
service and other services for M/s Bharti Airtel Limited on the basis of agreement dated
02/09/2014. On the basis of investigation it was observed that during the period 2006-
2009, the appellant had received commission amounting to Rs.32,09,487/- from M/s
Bharti Airtel Limited on which it appeared that the appellant was liable to pay Service
Tax of Rs.3,95,345/- towards Business Auxiliary service under Section 65 (19) of the
Finance Act, 1994. A Show Cause Notice was issued that was adjudicated vide O.1.0.
No. STC/12/N-Ram/AC/D-111/12-13 dated 19/06/2012 confirming the demand along with
interest and imposing penalties under Sections 76, 77(1)(c), 77(2) and 78 of the
Finance Act, 1994. The appellant filed an appeal that was decided by Commissioner
(Appeals) upholding the penalties imposed and remanding the case back for re-
quantification of demand after considering exemption under Notification No. 06/2005.
The original authority again decided the case in remand proceedings vide Order-in-
original No. SD-06/0&A/05/AC/Unique Comm./14-15 dated 10/07/2015 denying the
benefit of exemption under Notification No.06/2005 on the ground that the appellant had

provided branded service and again confirming demand of duty amounting to

Rs.3,95,345/-.

2. The appellant again preferred an appeal that was decided by Commissioner
(Appeals) vide Order-in-appeal No. AHM-SVTAX-000-APP-002-16-17 dated 26/04/2016
remanding back the matter to the adjudicating authority with directions to verify whether
M/s Bharti Airtel had discharged Service Tax on the entire value of SIM cards and
Recharge Coupons as well as discount / commission was given out from the Service
Tax value or not. Accordingly, the Assistant Commissioner, Service Tax, Division-VI,
Ahmedabad (hereinafter referred to as ‘the adjudicating authority’) has issued Order-in-
original No. SD-06/03/AC/Unique Comm/17-18 dated 27/04/2017 (hereinafter referred
to as ‘the impugned order’) confirming the entire demand of Rs.3,95,345/- on the
ground that the appellant had not produced any evidence from the service recipient that
their discount / commission component was part of the taxable value of the recipient

and hence the appellant's request could not be corsidered.

3. The appellant has preferred the instant appeal mainly on the grounds that the
activity of the appellant is not taxable and to this support, the appellant has relied on
CCE, Meerut vs M/s Virendra Electric Works and M/s Bist Engineers — 201 3. (6) ™I

317 (Delhi — CESTAT) and catena of case laws. The appellant has also rehed orrl\
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several decisions to challenge the invoking of extended period as well as on the

imposition of penalties.

4, Personal hearing in the appeal was held on 24/02/2018. Shri Rohan Thakkar,
C.S. appeared and reiterated the grounds of appeal. He also referred to 2017 (9) TMI
502 (All.) — Chotey Lal Radhe Shyam and 2013 (6) TMI 339 (CES) — GR Movers and
Martend Foods and Dehydrates Pvt. Ltd.

5. | have carefully gone through the contents of two earlier order of Commissioner
(Appeals), the impugned order in the remand prcceedings and the groundé of appeal
filed by the appellant. It is pertinent to mention at this stage that the impugned order is
in accordance with the remand proceedings as per O..A. No.AHM-SVTAX-000-APP-
002-16-17 dated 26/04/2016 holding that if M/s Bharti Airtel had paid Service Tax on the
entire Maximum Service Charge inclusive of the amount of commission paid to the
appellant then demanding Service Tax once again from the appellant under the
O category of Business Auxiliary service would be tantamount to double taxation.
According the case was remanded back to the original authority with the following

directions:

“In the event of such material being placed before the Adjudicating Authority, the
same shall be considered in accordance with law. The appellants are also
directed to put all the evidences before the Adjudicating Authority in support of
their contention as well as any other details / documents etc. that may be asked
for by the Adjudicating Authority when the matter is heard in remand proceedings

before the Adjudicating Authority.”

The above directions were preceded by the finding of Commissioner (Appeals) in
O paragraph 6 of O.l.A. No.AHM-SVTAX-000-APP-002-16-17 dated 26/04/2016 in the

following terms:

| find that though the appellants have not put forth any evidence that M/s Bharti
have paid Service Tax on the entire value (Maximum Service Charge) inclusive
of the value of commission amount paid to the appellants, it is the current
practice in this field that the Telecommunication Companies like M/s Vodafone
Essar Gujarat Ltd., or M/s Bharti etc. used to pay the Service Tax on the total
MRP of the SIM Cards under the category of Telecommunication Services. And
this is what exactly contended by the appellants that M/s. Bhar,_zf{'./.:js_-:fgo@y
responsible to pay service tax on said Maximum Service Chargq’ which lsbéﬁn\g\
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Herein, it is also very relevant to emphasize that it has already been ordered in the first
O.lLA. No. AHM-SVTAX-000-APP-277-13-14 dated 18/12/2013, in paragraph 12
thereof, that the services provided by the appellant are of the nature of Business
Auxiliary Services, whereas the nature of Services provided by the Service recipient are
different. Similarly in paragraph 14, 15, 16, and 17 of the first O.l.A. the penalties and
late fees imposed under Section 76, Section 77, Section 78 and Section 70 of the
Finance Act, 1994 have all been upheld. There is no mention of any appeal filed by the
appellant against both the earlier O.l.As., both cf which had ordered the case to be
remanded back to the original authority for the limited purpose of re-quantification of
demand and quantum of penalties. Therefore, the issues relating to the impugned
service being chargeable to Service Tax, the sustainability of demand for Service Tax
invoking extended period along with interest and the liability of the appellant to penalties
are all settled against the appellant and the only issue that remains before me is
whether the appellant has produced the relevant evidence before the adjudicating
authority to claim that that Service Tax on the entire value (Maximum Service Charge)
was inclusive of the value of commission amount paid to the appellants and if yes then
has the adjudicating authority correctly appreciated the evidence for the purpose of re-

quantification.

6. In the present round of adjudication, it has clearly been held by the adjudicating
authority in paragraph 14 of the impugned order that since the appellant had not
submitted any such evidences from the service recipient it cannot be ascertained
whether discount / commission component was part of the taxable value of the service
recipient or otherwise. The adjudicating authority has highlighted that if the appellant
had produced the evidences from the service recipient that its discount / commission
component was part of the taxable value of the recipient, then it could have been
argued that it would amount to double taxation, if the commission income of the
appellant was again subjected to Service Tax and the appellant’s plea could have been
considered. Further, in the present appeal also, it is not the plea of the appellant that it
had produced any evidence before the adjudicating authority that was not appreciated
or included in the findings of the impugned order. The appellant has not referred to any
data received from the end of M/s Bharti Airtel to evidence that the discount /
commission component was part of the taxable value of the service. The litigation in the
instant matter has already seen three rounds of adjudication and two rounds of appeals.
Thus there was ample opportunity for the appellant to produce the evidence that would
reduce the service liability to the extent already suffered at the end of the recipient of
service. At no point in time has the appellant pleaded for more time or opportunity to
gather the requisite documents / data and produce the same for consideration. Even in
the present appeal, there is no plea for more time to producefstg’éﬁ“et{/“lge‘.%e. Therefore,
aéé,ntythe\g:lgmal authority
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no purpose will be served by remanding the matter onc
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and | find that the appeal does not specify or mention any:evidence in support of the
appellant’'s plea that its discount / commission component was part of the taxable value
on which the recipient had paid Service Tax. The appeal is rejected.

7. diohat garT g i 1€ el T PeRT suiEa alid & R srer
The appeal filed by the appellant stands disposed of in the above terms.

3\1\21“”9

(39T )
ITTF (Ified-2)

Date: 20 / 0} /2018

Central Excise, Ahmedabad.

By R.P.A.D.
To

M/s Unigue Communication (Prop. Brijesh Patel),
B-2, Deepika Tower, Near AMTS Bus Stop,
Naroda, Ahmedabad.

Copy to:
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T, Ahmedabad North.
3. The Additional Commissioner, C.G.S.T. (System), Ahmedabad North.
4. The Deputy Commissioner, Division-|, Ahmedabad North.
5. Guard File.
6. P.A.







